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Executive Summary

This Section 201 investigation of stedl has been remarkable not smply for its large scope, but
aso for the fact that the U.S. sted industry, which has formed a NAFTA-based working relationship
with the Canadian stedl industry, and its Congressional supporters, have repeatedly asked that Canada
not be included in any remedy, particularly any remedy for hot-rolled bar and light shapes (heresfter
“hot-rolled bar”) and cold-finished bar.

Not surprisingly, the facts dicited from this investigation support the U.S. industry’ s assartion
that Canadian imports have not contributed importantly to the problems facing the U.S. industry.
Nevertheless, based on an error in interpreting the NAFTA and its Implementation Act, four members
of the U.S. Internationd Trade Commission have found that Canadian imports of hot-rolled bar and
cold-finished bar have contributed importantly to serious injury to the domestic industry. The Canadian
producers of hot-rolled bar and cold-finished bar respectfully maintain that when the President andyzes
anew - asheisrequired by law to do - the facts based on the proper application of the NAFTA
criteria the President will find that Canadian imports did not contribute importantly to any serious injury
or threat thereof to the domestic industry, and thus should not be included in any globa remedy.

By exempting Canadian imports, the President will avoid having to pay immediate
compensation to Canada, as required by the NAFTA.

Canada does not have excess steelmaking capacity, and so should not be the target of the

President’ s effort to reduce globd overcapecity.



The following comments are offered to assist the President in determining what action to take
pursuant to Section 203 of the Trade Act of 1974" with respect to imports of hot-rolled bar and light
shapes and cold-finished bar from Canada. References are made to the U.S. Internationa Trade
Commission’s stedl investigation pursuant to Section 202 of the Trade Act of 19742 and the

Commission’s Confidential Business report dated December 2001.2

The President Should Take No Action With Respect to Imports From Canada for
Four Reasons
Firg, the U.S. sted indudtry, its workers, and its Congressiona supporters, while asking for
temporary rdief from other imports, have congstently and publicly maintained that no action should be
taken with respect to imports from Canada. The reason for their position is not only a belief that
Canadian imports are not causing injury, but their redization that imposing any restrictions on imports

from Canada will actudly harm, not help, the U.S. industry, which is actudly the integral component of

agrowing North American sted industry. If the President were to take action - however temporary -

againg imports from Canada, it would be againgt the wishes of the same people on whose behdf this

119U.5.C.§ 2253.
219 U.S.C.§ 2252.
3 Inv. No. TA-201-73, USITC Pub. 3479, December 2001, hereinafter referred to as“Stedl.”
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safeguard investigation was indituted. It is respectfully submitted that safeguard relief should not be
used againgt an indudtry it is designed to protect.

Second, the President is required by both the North American Free Trade Agreement* and
Section 312 of the North American Free Trade Agreement Implementation Act® to exclude NAFTA
imports from any safeguard action if he determines that they do not account for a substantial share of
total imports or if they do not contribute importantly to seriousinjury. Thislaiter tet is defined in

Article 802, subparagraph 2(b) of the NAFTA in part asfollows:

imports from a Party normaly shall not be deemed to contribute
importantly to seriousinjury, or the threet thereof, if the growth
rate of imports from a Party during the period in which the injurious
surge in imports occurred is gppreciably lower than the growth rate
of total imports from al sources over the same period.
This same definition appearsin Section 311 of the NAFTA Implementation Act, which governs
the U.S. Internationa Trade Commission’s safeguard investigations with respect to NAFTA imports®
In gpplying the NAFTA provision, the U.S. Internationa Trade Commission has made an
erroneous determination with respect to imports of two long products from Canada. A four-member

mgority of the Commission found that imports of hot-rolled bar and cold-finished bar from Canada had

“contributed importantly” to seriousinjury in spite of virtualy unanimous testimony to the contrary by

4 Hereinafter referred to as “NAFTA.”
519 U.S.C. §3372.

619 U.S.C. § 3371(b)(2).



the U.S. industry, and recommended that they be included in any action taken by the Presdent against
imports of those products generdly. We submit that the Commission mgority waswrong in its
application of the law, and therefore in its conclusion, and that a correct gpplication of the NAFTA test
by the Presdent will yield a contrary result.

Third, the NAFTA requiresthat if the Presdent includes imports from Canadain any globa
safeguard action, the United States is obligated to provide trade concessions to Canada as
compensation regardless of how long the action lasts.”  The compensation requirement appliesto
NAFTA trade even though the United Statesiis not required to immediately compensate non-NAFTA
countries.  If the United States and Canada are unable to agree on compensation, Canada may

legitimately take action that has trade effects substantidly equivaent to the action teken againgt it.

Fourth, unlike other steel producing countries, Canada - like the United States - does not have
overcapacity in stedd making. It thus should not be the target of Presidentid efforts to reduce stedl

making capacity around the world.

The Domestic Industry Does Not Want Protection from Canadian | mports
In determining what action to take, the Presdent is supposed to

take dl gppropriate and feasible action within his power which the
President determines will facilitate efforts by the domestic industry
to make a positive adjustment to import competition and provide

"NAFTA Article 802(6). The United Statesis not obligated to compensate non-NAFTA
countries unless the trade action extends beyond three years. WTO Agreement on Safeguards, Article
8.3.
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greater economic and socia benefits than costs®

The record compiled by the Commission during its investigetion shows that restrictions on
Canadian imports will not accomplish the above-stated god. It was for good reason that the chairman
of the U.S. Congressional Sted Caucus,® the president of the United Stedworkers of America,'® and
the domestic industry itsaf* al agreed that imports from Canada were not contributing importantly to
the serious injury suffered by the domestic industry. These U.S. sted industry representatives all
understand how essentia imports from Canada are to the hedlth of the U.S. sted industry and the U.S.
economy. They understand the concept of the integrated North American sted industry.*? And they

understand that imports from Canada should not be restricted.

Congressman Phil English, Chairman of the U.S. Congressond Sted Caucus, and spesking on

behdf of the U.S. industry, may have stated it most clearly when he testified:

819 U.S.C. § 2253(a)(1)(A).

9 See Transcript of Commission hearing on injury (“Tr.”), at 381-82 (Sept. 19, 2001)
(testimony of Congressman Phil English).

10 See Tr. at 88-89 (Sept. 17, 2001) (testimony of Leo W. Gerard).

11 See Pogt-hearing brief on injury of Minimill 201 Codlition (Long Products), val. 5, Exh. 5
(answering Commissioner Koplan's question regarding Section 311 of the NAFTA Implementation
Act).

12 Subsequent to the Commission’s determination, the president and CEO of the American Iron
and Sted Indtitute expresdy recognized the emergence of the integrated North American market. See
Statement of Andrew G. Sharkey, I11, AlSI pressrelease (Oct. 23, 2001), found in
www.sted .org/news/index.html (“The Ingtitute’s North American membership recognizes thet there is
growing integration in the NAFTA sted market and that NAFTA sted producers share many common
trade chalenges and concerns.”).
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{I}tisintheinterest of U.S. sted producers, their employees, stedl industry suppliers
and customers to ensure that North American sted markets remain integrated by
excluding Canada from any potentia injury determination under this Section 201
investigation. In my view, U.S. sted exports to Canada have been growing much more
quickly than Canadian exports to the U.S. and ardlative balance exists in overal sted
trade between these NAFTA partners.’®

This testimony is supported by the facts. Theintegrated U.S.-Canada sted market has
provided red, tangible benefits for the U.S. industry. Overdl, there has been abaance in Canadian-
U.S. stedl trade, with each country exporting about $3.5 billion worth of sted products to each other
and the U.S. share of the integrated Canada-U.S. market growing much faster than Canada's share.*
Moreover, the scope of thisintegrated market is huge: the daily cross-border shipments of hot-rolled

bar and cold-finished bar from Canadato the United States number on average over 100 truckloads.’®

Any redtriction impaosed on this trade would be highly disruptive to U.S. stedl users and many U.S.
producers themselves and would likely undo the favorable trade relationship that has devel oped over

more than a decade.

Leo Gerard, President of the United Steel Workers of America, echoed Congressman
English’ s testimony, even after the Commission had found injury from Canadian imports: “We continue

to believe that in the view of the enormous integration between the Canadian and U.S. economies and

13 Tr, a 381 (Sept. 19, 2001) (testimony of Congressman English).
14 Tr. at 388-89 (Sept. 19, 2001) (testimony of Tony Vaeri).

15 See Pre-hearing Brief on Remedy filed a the Commission by Cameron & Hornbostel LLP
on behdf of certain Canadian sted producers at 5 (October 29, 2001).
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ged industries and our governments' ability to negotiate their differences that Canadaredly is not part

of the trade problem facing the United States sted industry . . . "6

Based on their testimony and briefing, the domestic hot-rolled and cold-finished bar producers
themsdves bdieve they have not been injured by Canadian imports. More importantly, these same
domestic producers did not ask for, nor do they want, any action that would ostensibly help them make
apodgitive adjustment to import competition from Canada because there is no harmful competition from
such imports!” Who isin abetter position to judge whether they are being injured by imports from

Canada than the U.S. producers and workers whom the law is designed to protect?

Both in ther briefs and in testimony to the Commission over the course of the Commission’'s
investigation, the domestic industries have made it clear thet it isthe low priced imports from non-
NAFTA countries that have injured them, and that Canadian imports should be excluded from the

Commission's affirmative determinations’®  Furthermore, they have testified that any remedy that

16" See Transcript of Commission hearing on remedy (“Tr. Remedy”) a 108-09 (November 6,
2001) (testimony of Leo Gerard, Presdent of United Steelworkers of America).

17 Only one company, North Star Sted, separated itsdlf from the testimony of the rest of the
industry onthisissue. See Tr. Remedy a 499. However, the President must fashion a remedy that
helps “the domestic industry,” not just one company. Theindustry as awhole wants Canada excluded

from any remedy.

18 |In addressing certain minimill long products, which included hot-rolled bar, the Minimill 201
Codlition (Long Products) Stated:

The Codlition takes the postion that the Canadian and U.S. markets are largely
integrated and that the surge of imports from non-NAFTA countries has been the most
important cause of seriousinjury.

Canada and Mexico have not played a sgnificant role in adding to the surge of

(continued...)
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regtricts imports from Canadawill harm, rather than help, the U.S. industries the law is supposed to
help. These industries recognize that North American sted producers are largdly integrated and that
stedl production has been rationalized over the course of the last ten years due to the U.S.- Canadian
Free Trade Agreement and the NAFTA, to the point where there is substantia common ownership of
plants on both sides of the border and equal two-way trade worth $7 billion. The record contains

overwheming evidence that imports from Canada do not contribute importantly to serious injury.

18(...continued)

imports flooding into the United States over the POI. . .. Moreover imports from
Canada a their present level have increased at an gppreciably lower rate than non-
NAFTA imports.

Accordingly, under Section 311 of the NAFTA Implementation Act . . . , the
Commisson should find that . . . NAFTA imports of long sted mill products {which
include hot-rolled bar}, consdered individualy or collectively, do not contribute
importantly to the seriousinjury, or threst thereof, caused by imports.

Post-hearing brief (Public) on Injury of Minimill 201 Codition (Long Products), Val. 5, Exh. 5. (Oct. 3,
2001)

Similarly, over the course of the hearing on remedy, representatives of the U.S. industry
reiterated that any remedy should not target NAFTA parties. For example:

We a0 urge, aswe did in our prehearing brief on remedy, that the Commission make
an express determination that cold-finished sted bar imports from non-NAFTA
countries are a substantia cause of serious injury to the domestic industry. We do so to
insure that the remedy you recommend for cold-finished stedl bar can address the true
problem we face, ultralow-priced imports from non-NAFTA countries, without
unnecessaxily curbing fairly priced imports from Canada and Mexico. Asl have
previoudy stated, we see no evidence that Canadian imports are being offered in our
market at prices lower than those sought by domestic producers. . .. For these
reasons, we would be fully satisfied with your recommending aremedy that would not
pendize NAFTA producers, whether by according them an exemption under the treaty
or by recognizing the redlities of our marketplace.

Tr. Remedy at 504 (testimony of Paul Darling, Corey Steel Company).
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These testimonies are only afew examples of the huge, equal two-way trade in sted products
between Canada and the United States. The same histories are repeated time and again in different
contexts with different parties, but the message isthe same:  the companies that make up the North
American ged industry are inextricably intertwined with one another through investment, common
ownership, long-term supply relaionships, and rationdized production among related producers. In
short, the relationship between the U.S. and Canadian sted indudtries is one example of the how the
two countries have attained their NAFTA objectives. to promote trade and investment between the
countries in amanner that would alow producers to become true “North American” producers rather
than smply Canadian, U.S. or Mexican producers, by freeing trade and encouraging investment across
borders, producers can acquire production facilities in any of the three countries that will promote the
most cost-efficient production of their products. Indeed, the record shows that companies on both
sdes of the border have pursued an investment strategy that was designed to restructure existing
production operations to create fully-integrated, efficient North American producers, where facilities on
each sde of the border are designed to complement, rather than supplement, facilities on the other sde

of the border.™®

Thisglobd investigation, at both injury and remedy phases, brought out certain crucid facts.

Firg, it isundisputed that the respective sted industries of the United States and Canada have become

19 See, eq., Prenearing Brief (Remedy) of Sater Sted, Inc., at 2 (detailing Sater’s acquisition
of Atlas Specidty Sted operationsin Canada to complement its Indiana facilities, for sainless sted
products); Tr. Remedy at 641-42 (testimony of Garry Leach, on behdf of Gerdau MRM Stedl)
(characterizing his company as“NAFTA investors’ with plans to merge Courtice Sted in Canada with
Ameristed “to better serve the integrated North American stedd marketplace”).
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closdly integrated through NAFTA and its predecessor. Second, it is aso undisputed that this closer
integration has resulted in alargely balanced sted trade that has benefited the United States in the form
of growth of exports to Canada that has been faster than the growth of sted imports from Canada.
Third, as demonstrated above, the U.S. industry has recognized that the true cause of the problem, and
thus the target for any remedy, is low-priced imports from non-NAFTA sources. Findly, this
increasng integration and the benefits that have arisen therefrom have led the U.S. industry -- including
its management, workers and congressiona representatives -- to request that any recommended
remedy be one that not restrain Canadian imports. These factua findings and the urging of the domegtic

industry itself compel aremedy that does not restrain Canadian imports.

. The NAFTA Rules Require The President to Exclude Canadian Imports
from Any Safeguard Action

In deciding whether to take any safeguard action with respect to an imported article from a

NAFTA country, the NAFTA Implementation Act requires the President to determine two things:

@ whether imports of the article from a NAFTA country, considered individuadly,
account for asubstantia share of total imports; and
(2 whether imports of the article from aNAFTA country, considered
individualy or, in exceptiond circumstances, imports from NAFTA
countries consdered collectively, contribute importantly to the serious
injury, or threat thereof, caused by imports.®
Further, both the NAFTA itsalf and Section 311(b)(2) of the NAFTA Implementation Act

date that aNAFTA country normally shal not be considered to contribute importantly to seriousinjury,

2 NAFTA Implementation Act § 311(a), 19 U.S.C.8 3371(a). The language is virtualy
identical to that of Article 802.1 of the NAFTA.
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or the threet thereof, “if the growth rate of imports from such country during the period in which an
injurious increase{?'} in imports occurred is appreciably lower than the growth rate of total imports
from al sources over the same period.”?* In evauaing whether imports from aNAFTA country
contribute importantly to injury or threet of injury, the Commission is directed to consder “such factors
as the change in the import share of the NAFTA country or countries, and the level and change in the
level of imports of such country or countries”? Although it is conceded that according
to the first NAFTA criterion Canada was among the top five suppliers of hot-rolled bar and light
shapes (heredfter, “hot-rolled bar”) for the investigation period 1998 to 2000, it is submitted that,
contrary to the Commisson mgority’s concluson, Canadian imports did not “contribute importantly”

to injury or threat of injury to the domestic industry, the second NAFTA criterion.

The four Commissioners voting in the affirmative with respect to imports from Canada used an
erroneous standard with respect to the second NAFTA criterion in arriving at their concluson. The
maority acknowledged that the “percentage increase in imports from Canada was lower than that for
imports from al sources’ but then ignored that statutory standard in favor of anew theory to support

their finding that imports from Canada contributed importantly to the serious injury caused by imports.

2L Although the U.S. statute refers to an injurious increase in imports, the language in Article
802.2(b) of the NAFTA refersto an “injurious surge” A surgeis defined in NAFTA Article 805 as“a
sgnificant increase in imports over the trend for a recent representative base period.”

2 NAFTA Article 802.2(b) and 19 U.S.C. § 3371(b)(2).

2 19 U.S.C. § 3371(b)(2). See, eq., Circular Welded Carbon Quadlity Line Pipe, Inv. No.
TA-201-70, USITC Pub. 3261 (Dec. 1999), at I-18; Certain Stedd Wire Rod, at 1-18 and 1-31;
Wheat Gluten, Inv. No. TA-201-67, USITC Pub. 3088 (Mar. 1998), at I-19.

2 Sted, Vol. | at 106.
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The mgority opined that “[b]ecause imports from Canada began from a much higher base than imports
from any other country, we do not believe that the Canadian increase is gppreciably lower than the
increase in imports from al sources”® Thisis not the statutory standard. In fact it is merdly a different
way of stating the first NAFTA criterion. The second criterion is acomparison of rates of growth, not
relative proportions. Furthermore, the erroneous standard fails to take into account that imports of
Canadian ted are expected to be at “amuch higher base,” reflecting the extensive integration of the
gted industry in North America - as fostered by the U.S.-Canada Free Trade Agreement and now the
NAFTA. Without explanation,? the majority’s approach writes out of the law the essentid provision

of Section 311(b)(2) the NAFTA Implementation Act,?” and so it must be rejected.

Furthermore, none of the factors cited by the Commission to support the finding that imports
from al sources caused serious injury apply to Canadian imports.  For example, the Commission cited
“the largest increase in hot-rolled bar imports’ in 1998 - 29.5% - as afactor;?® but Canadian imports
increased by only 6.7%,%° which was |ess than the increase from the preceding year. The Commission

a0 relied on the fact that during 1998, the imports consistently undersold the domestically-produced

2% |d,

% The gtatute does alow the Commission (and the President) some latitude in applying the
growth rate test by using the word “normally.” However, the Commisson mgority gave no explanation
for their departure from the test, and so we must conclude that they ignored it.

2719 U.S.C.§ 3371(b)(2).
28 Stel Vol. | at 101.
29 Stedl Vol. |1, Table LONG-5 at LONG-15.
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product.”® But according to the Commission’ s data, Canadian imports oversold the U.S. product

during the investigative period, and in 1999 particularly by exceedingly large margins®  Likewise,
athough the Commission recited that in 1998 the domestic “industry adso lost 4.1 percentage points of
market share to the imports,”3? Canadian imports only accounted for 0.2 percentage points of that
share.®® Further, the Commission cited aresumption of undersdling by importsin the first half of 2000,
leading to an increase of 1.7 percentage points of market share* However, Canadian imports did not
increase their share of the market by oneiotain that period.*® Thus, none of the reasons given by the
Commisson for their affirmative finding of injury from imports gpply in the case of imports from

Canada. The four-member mgority’ s decision regarding Canadian imports therefore must be rejected.

Fortunatdly, not only is the President not required to adopt the Commisson’s finding regarding

NAFTA imports, heiis obligated to make his own determination, using the NAFTA criteria anew.>

It is submitted thet if properly applied, the NAFTA criteriawill lead to a negetive finding of

injury from Canadian imports. Condder the facts: during the past five cdendar years, totd imports of

3 Stedl Vol. | a 101.

31 Stedl Val. I, Table LONG-90 at LONG-102.
% Stedl Val. | at 102.

3 Stedl Val. I, Table LONG-70 at LONG-8L.
% Stedl Vol. | at 102.

% Stedl Val. I, Table LONG-70 at LONG-8L.
%19 U.S.C. § 3372.
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hot-rolled bar increased by 52.48%, from 1,660,123 short tonsin 1996, to 2,531,409 short tons
2000.%” Over the same period, Canada s imports increased by only 22.7%, less than half of the growth

rate for al imports.®

This digtinction in the trends of import growth for Canadian hot-rolled bar versus dl other
imports can be further illustrated by the two sub-periods of growth within the five year period. From
1996 to 1998, the growth rate for al importswas 41.16%. Again from 1999 to 2000, imports from
al countriesincreased by 11.89%.% Canadian imports, in contrast, grew by only 14.66% and 0.85%
respectively over the two growth periods, an “ gppreciably lower” growth rate than tota imports by any
measure® It is also notable that within the first period of increased imports, from 1996 to 1998, the
annua growth rate for al imports increased from 8.99% to 29.52%, while at the same time, the annua
growth rate of imports from Canada actudly decreased from 7.41% to 6.75%. Furthermore, a atime
when the Commisson found total imports had their “largest increase,” dmost 30% in 1998, imports
from Canadaincreased by only 6.7%. Thesefiguresillustrate clearly that Canadian imports of hot-
rolled bar grew at arate appreciably lower than the rate for all imports combined and could not have

“contributed importantly” to serious injury found by the Commission.** See Chart 1.

g

Sted, Vol. Il, Table at LONG-15.
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Annual Growth Rate
Chart 1 Hot-Rolled Bar Imports
1996 - 2000 .
Source: U.S. 40,005 Internationd Trade
- . 0 .
Commisson’s Dataweb Site.
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56.6% in 1996 to 45.6% in 2000.** Furthermore, the level of imports from Canada has not changed
dramatically over the past five years, from just under 1 million tonsin 1996 to just under 1.16 million
tonsin 2000.* Finaly, imports of hot-rolled bar from Canada were stable relative to domestic

production over the five-year period, increasing by less than two percentage points, while the ratio of

imports from al countriesto U.S. production nearly doubled, increasing from 6.6% in 1996 to 12.8%

]

g ¥
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in 20004  All these facts argue in favor of the President determining that imports of hot-rolled bar
from Canada are not contributing importantly to serious injury or threat thereof, and thus should be

excluded from any safeguard action.

Likewise with respect to cold-finished bar, dthough the Commission’s data suggests that
Canada has held alarge share of total imports over the most recent three-year period,” Canada did
not contribute importantly to injury or threat of injury to the domestic industry because the growth rate
of imports from Canada was gppreciably lower than the growth rate of total imports during the period

in which an injurious increase may have occurred.

During the past five calendar years, total imports of cold-finished bar from al countries
increased in the periods 1996 to 1998 by 32.34%, then dropped from 1998 to 1999, increasing again
in 2000 by 33.62%. During those same two growth periods, imports from Canada grew by only 4.5%
and 0.7% respectively, afar lower growth rate than tota imports. The respective growth rates over the
entire five year period, 1996 to 2000, are a so disparate: 19.54% for Canada versus 52.69% for al

imports.*

Asto the change in import share of cold-finished bar accounted for by Canada, it has actually

declined over the past five years, from 32.6% in 1996 to 25.5% in 2000.%

“ Seeid.
 See Sted, Vol. Il, Table at LONG-16.
© Seeid.
" Seeid.
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The Commission mgority again ignored the statutory standard in finding that Canadian imports
of cold-finished bar “contributed importantly” to seriousinjury. They relied on Canada s “ devated
share of the market” and the fact that “ Canada accounted for such alarge percentage of total cold-
finished bar imports’ in support of their finding. They made the same mistake that they did with
respect to hot-rolled bar. Thetest is not Canada s proportionate share of either the U.S. market or
total imports, but the relaive change (growth) in itsimport share compared with that of tota imports.
Naturdly, Canada s share of the market is high because of the integrated North American market. The
NAFTA recognizesthisfact, and thus uses relatively high growth rates as the criterion for determining
whether imports from Canada are “ contributing importantly” to seriousinjury. The mgority aso relied
on the fact that “imports from Canada increased during each full year of the period examined...”*
Annud increasesin and of themsalves are not evidence of injury under U.S. law (and the NAFTA

rules) because such increases are expected; the law requires a showing that the growth rate of such

increases are gopreciably higher than the growth rate of al imports before a determination can be made
that the NAFTA imports are contributing importantly to seriousinjury. The mgority’s finding should

be rg ected because it is not based on the law.

The Commisson relied heavily on pricing data to support the finding of serious injury from tota

imports, but the data with respect to Canadian imports do not track in all respects those recited by the

8 Sted, Vol. | a 114.
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Commission.* Aswith the pricing data for hot-rolled bar, the andysis does not hold up with respect to

Canadian imports.

As further proof that Canadian imports of hot-rolled bar and cold-finished bar were fairly
priced, we point again to the testimony of Paul Darling, Corey Sted (“we see no evidence that
Canadian imports are being offered in our market a prices lower than those sought by domestic
producers...”)*, and the post-hearing brief on injury of the Minimill 201 Codition (Long Products).>*
How could the NAFTA criterion of “contributing importantly” to serious injury be met when the most
knowledgeable sources - the domestic industry spokesmen themselves - say that Canadian imports are

not contributing & al to injury?

Using the correct NAFTA standard, given the relatively much lower growth rate of Canadian
imports compared with other imports of cold-finished bar, the President should find that they do not
contribute importantly to seriousinjury, or threet thereof, to the domestic industry, in accordance with

section 311(b)(2) of the NAFTA Implementation Act.

[I1.  TheNAFTA Requiresthe Presdent to Give Compensation To Canada
Immediately

NAFTA Article 802(6) sates asfollows:

49 Stedl Vol. | at 107-114 compared with VVal. |1, Table LONG-92 at LONG-106.
0 Tr. Remedy at 504-505.
> Pogt-hearing brief oninjury, Val. 5, Exh. 5.
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The Party taking an action pursuant to this Article shdl provide to the

Party or Parties against whose good the action is taken mutualy agreed

trade liberdizing compensation in the form of concessions having

subgtantialy equivaent trade effects or equivaent to the vaue of the

additiona duties expected to result from the action. If the Parties

concerned are unable to agree on compensation, the Party againgt

whose good the action is taken may take action having trade effects

substantidly equivaent to the action taken under paragraph 1 or 3.
Unlike the genera GATT compensation provision in agloba safeguard action, the NAFTA provison
quoted above gpplies regardiess of the length of time of the rdief program. Thus, if the United States
were to include imports from Canadain the relief program, the United States would be required under
NAFTA Article 802(6) to provide mutually agreed trade liberdizing concess ons having substantialy
equivaent effects, which in this case would most likely have to be restrictions on U.S. importsinto
Canada, since if additiona duties are imposed by the President, adding to the cost of Canadian sted,
such stedl will probably be so non-competitively priced it will not be imported. If compensation cannot

be agreed upon, Canada can take retdiatory action againgt imports from the United States.>

IV.  Canada, Likethe United States, Does Not Have Excess Steel Making
Capacity

52 NAFTA, Article 802.6.
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When President Bush responded to the U.S. stedl industry’s cry for help by, inter alia,
requesting a Section 201 “safeguards’ investigation, the letter to the Chairman of the U.S. Internationa
Trade Commisson from U.S. Trade Representative Robert B. Zodllick noted that the President’s
initiative included negotiations “to reduce excess global sted capeacity.”>® Asthe Adminigtration
ddiberates on what remediesit will employ to assst the sted industry’ s adjustment to import
competition, it should take note that Canada, as well asthe United States, is one of the few sted!
producing countries that does not have excess capacity - and is, in fact, unable to fully meet nationd
needs. Thisisyet another reason why members of the U.S. stedl industry have maintained throughout

these proceedings that Canada is not part of the problem.

Conclusion

The President should exclude imports of hot-rolled bar and light shapes, and cold-finished bar,

from any action taken with respect to hot-rolled bar and light shapes and cold-finished bar imports

generdly.

%3 etter to The Honorable Stephen Koplan from Robert B. Zodlick, June 22, 2001, found in
http://dockets.usitc.gov/eol/public.
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